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Part One: Introduction

A new economy continues to evolve at a high pace. The companies that venture
themselves in the E-commerce with an adequate structure and solid strategies may be
extremely successful. In order to adequately benefit from all the advantages of such a
market, namely the tax incentives, one has to examine it and choose the location that

better enhances them.

The purpose of this guide is to show the advantages of doing E-commerce in Madeira,
within the ambit of International Business Centre of Madeira (IBC) and to provide an
overview on all the steps relating to its implementation. Several legal, fiscal, strategic
and technical issues are approached throughout the guide, in the sense of helping our
clients to draw a structure that may succeed in the world of virtual economy, full of

opportunities and with great potential.

Part Two: Evolution of e-commerce in Europe

It is common knowledge that, both in the United States, Europe and now in Asia, the
online population continues to grow at a good pace and the trust of online consumers

continues to increase right along.

In the specific case of Europe, according to Jupiter Communications, a Company of
market studies specialized in E-commerce, the Business to Consumer online market
will grow from € 20 billion in 2002 up to € 80 billion in 2007, what corresponds to an
annual growing rate of 32%. By the end of 2002, 37% of the online population (52
million consumers) shopped online. Within 5 years, online buyers will grow up to 114
million and the annual average expenditure by consumer will increase by 83%, from €
384 up to € 705. In respect of the Business to Business market, it represents around €
135 billion, in 2002. The estimated values for 2004, point to around € 800 billions.



Internet provides companies with easy access to the global market, avoiding the
intervention of third entities in the implementation of each of the various local markets,
thus eliminating barriers to the installation and execution of a commercial activity

anywhere in the world.

Along with the dramatic reduction of the distance between producers and consumers,

costs are reduced and the size of target markets is exponentially multiplied.

Furthermore, the irreversible trend towards the growing use of Internet for trading
purposes enables companies to register and track by computer the preferences and
consumption habits of the respective customers, using such data as powerful

marketing tools.

Any entrepreneur or executive that is not involved in E-commerce is not duly taking
advantage of the whole above referred potential and may be possibly jeopardising the
survival of his own organisation. As a matter of fact, within few years, companies not
having a presence at Internet will be equivalent to, at present, companies without a

telephone line.
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Part One: Introduction

The fact that E-commerce is not restricted to physical boarders raises new
opportunities in terms of tax planning. The mobility inherent to such type of business
makes the choice of the location of utmost relevance to the company’s
competitiveness, namely to the reduction of the tax burden. It matters, therefore, to
examine the main tax effects of E-commerce.

Part Two: Direct taxes

The establishment of trading relations throughout Internet raises several issues of
applicability of the tax law and problems of legislative character, which may be seized,

on a legitimate way, by the various intervening parties on this area.

The tax systems in force stand upon physical concepts (residence or permanent
establishment, place of delivery of goods or of services’ rendering). Terms such as
residence, permanent establishment, transfer prices, royalties, services and products,

attain a new magnitude in the context of E-commerce.

Qualification of certain kinds of income

A great variety of goods (software, books, music, images, videos and others) may be
traded through the Internet and, whenever there is an international transaction (the
seller is located in country A and the purchaser in country B), it becomes necessary to
qualify the income that is generated by such kind of activity. Are we facing a royalty —
for the use of a copyright - or a trading income resulting from the sale of a good or of a

service rendered?

The qualification of such type of income is relevant within the international context,
since, generally speaking, double tax treaties only confer the right of taxation to the

country of the source of income whenever such income qualifies as a royalty.



Should the income qualify as a sale of a good, or as a service rendered, taxation will be

exclusive of the country of residence of the seller.

The OECD has already clarified that only payments made for the partial acquisition of
copyrights must be considered as royalties. In cases of total acquisition (purchase), the
referred payments must be considered as trading income, unless no double taxation
treaty is applicable and the country of source subjects such type of income to taxation.

Anyway, in these cases, the applicability of withholding at source is unpractical.
Residence

In general, the tax laws of the various countries define the residence of a company, an
essential factor for the purpose of universal taxation, taking into consideration two
factors: head office — they consider a company formed under the laws of a country to
be resident therein — and effective management — they consider a company
incorporated in another country, resident in their territory as long as it has its effective

management therein.

With the mobility inherent to E-commerce, it is easier to effectively move the activities
and effective management of the business onto a country/territory with a more
attractive tax system. In order to guaranty the effective management in a location
where the activities are undertaken, entrepreneurs and directors may resort to the new

technologies, such as videoconference.

The promptness of effectively establishing oneself anywhere in the world also renders
difficult the application of the CFC legislation, since this is not applicable whenever

such activity undertaken offshore is an effective activity.

Permanent establishment

The definition of permanent establishment as per the OECD Model of Double Taxation
Agreements is not prepared to respond to the challenges of E-commerce. The
application of that concept within the context of international trade raises several
guestions, namely: Will a website or a server be considered as a permanent

establishment? Will an Internet Services Provider (ISP) be recognized as an agent?



Though no concrete replies exist to such questions, E-commerce must not lead to an
enlargement of this concept, in the sense of embracing realities that have no physical
presence in the country of source of income. According to the judgment of the German
courts (Pipeline case), the existence of a server, as from which the non-resident
company undertakes trading activities, suffices to determine the existence of a

permanent establishment.

Anyway, with the mobility and flexibility of E-commerce, it will always be easy to
undertake trading activities with the most diversified countries, without the creation of a

permanent establishment, notwithstanding the evolution of its definition.

Transfer Pricing

The applicability of the rules on transfer pricing is experiencing great difficulty due to
the undertaking of the operations in between companies of the same group via
Internet. Internet and Intranets enables the various companies of a same multinational
group to work as if they were one sole company, allowing as such for an even greater
integration of the different sectors of the respective economic activity, making it almost
impossible to calculate the contribution of each company to the overall final results of
the group. Intranets and Internet foster as well the exchange of intangible goods and of
data extremely valuable amongst the various companies of the group, thus hindering

the input of the respective costs/revenues.

As a result of the elimination of the physical barriers as well as of registration
documents and speed of operations, the tax authorities of the different countries find it
very difficult to collect data enabling them to quantify and valuate the market price of
the commercial transactions, basic stone of the applicability of the rules on transfer

pricing.



Applicability of the tax rules

Whatever countries do to create norms designed to increase/regulate the taxation of E-
commerce, due to the mobility, inexistence of physical movement of goods, anonymity,
frequency and speed of the transactions via the Internet, it will always be possible,
through careful professional advice, to structure the business and the respective

transactions, in such a way as to, legally, mitigate the tax burden.

Part Three: Indirect taxes - VAT

With regard to indirect taxes, E-commerce brings also new imprecision and problems
for the application of the existing rules and definitions that may, on a legitimate way,
become tax-planning opportunities. Besides the problems already stated in respect of
direct taxes, we might stress the difficulty in distinguishing, for VAT purposes, between
supplying goods and rendering of services, the possibility of transforming goods into
services (download of books, manuals, records etc. instead of transferring the
respective physical goods), identifying and locating clients, place of consumption and

location of the services rendering.

With the entering into force of the Directive 2002/38/EC and of Regulation 792/2002, as
of July 2003, even suppliers of digital services located outside the European Union will
have to register themselves in one of the E.U. member countries and collect VAT

therein.

Bearing in mind that VAT rates vary a good deal amongst the different E.U. countries
(from the 15% of Madeira to the 25% in Denmark and Sweden) and taking into account
that, in various circumstances, VAT to be liquidated is the one at origin, the activity of
E-commerce may be structured in such a way that it takes advantage of such

discrepancy of rates, offering higher margins and/or more competitive prices.
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Part One: Choosing a jurisdiction

It is not the purpose of this Guide to thoroughly examine the factors of choice of a
certain jurisdiction, even because, amongst other things and taking into account the
specificity of each project, such choice must be made on a case-by-case basis,
resorting, for such purpose, to adequate professional advice. In either case, it is
possible to indicate some of the key-factors that must be considered in the process of

selection of a certain jurisdiction:

Legal considerations

When evaluating a jurisdiction it is necessary to examine its whole legal framework, in
order to check the legality, safety (clearness and simplicity of the norms), fairness and
flexibility of the operations to be developed. A special attention should be drawn to the

following aspects:

Legality and specific regulations of the activity to be carried out: for example, gaming,
financial products and respective marketing are highly regulated activities in the
majority of jurisdictions. Recent jurisprudence shows that the analysis of the legality of
E-commerce activities must be made on a bilateral basis, examining also the legal

framework of the target-markets’ jurisdictions.

Company Law: to examine the different company structures and their regulations, in a

way as to verify which one is better adapted to the needs of the business.

Specific legislation guaranteeing the neutrality of E-commerce in comparison with

traditional trade, e.g. the digital signature and electronic invoicing;

Other legislation: royalties, registration of trademarks and domains, right of

consumption, and others.

Tax Considerations

As examined in the above section, E-commerce, whenever adequately structured,
offers diversified opportunities to reduce, on a legal way, the tax burden. The fiscal

framework is, as such, one of the most relevant factors to the choice of a jurisdiction.

12



The more relevant tax aspects that have to be carefully analysed are: taxation on
profits, applicable withholding taxes, tax on consumption (VAT in the European Union),
local taxes, stamp tax, tax obligations, applicable double taxation treaties, transfer

pricing rules and efficiency of the tax authority.

When analysing the tax issue one may not be confined to the taxation on one’s own
jurisdiction, it is necessary to study its interaction with other jurisdictions involved in the
operations, that is, the jurisdictions of the shareholders, of the customers and of the

suppliers.

Technical Considerations

E-commerce operations have certain needs that traditional undertakings have not. For
a jurisdiction to be propitious to E-commerce, it needs to possess a certain degree of

infra structuring and technical development, namely:

Modern and trustworthy connections and telecommunications’ services: Any site must
be permanently accessible, without failures. Only the more developed jurisdictions are
prepared to bear a traffic volume and a bandwidth large enough as to be able to
sustain activities requiring massive quantities of information, such as the download of

music records or images.

Technical know-how: The initial configuration of the site, involving the installation of
software and hardware, which may be reasonably complex for substantial E-commerce
operations, requires competent and updated technicians in the area of information
technologies. Even if another country’s companies provide the installation, there is a
whole work of maintenance that has to be unfailingly done by local companies. The
lack of staff to satisfy such needs may make the implementation of a successful E-

commerce activity impracticable.

Other Considerations

In order to choose a jurisdiction for the undertaking of E-commerce activities, there are
other factors of general character to be considered such as the geographical location,
the experience and knowledge of management companies, the political stability, and

the language, among others.

13



Part Two: Why choose Madeira?

All such jurisdictions that lay a wager on attracting foreign investment compete in the
offer of the most propitious environment to the implementation and development of E-
commerce businesses. Madeira has been preparing itself in order to be in the upfront
group and effectively offers unique conditions and, we do believe, will become a key-

player in the European expansion of E-commerce.
The strengths of Madeira are the following:

Member of the European Union

Madeira is an Autonomous Region of Portugal, a member country of the European
Union. Madeira’s IBC, being part of the Portuguese legal system and in accordance
with its basic principles and laws, is regulated by the laws emanating from the
competent legislative bodies. The supervision of all activities developed therein is
made by the same entities that have such responsibility at the national level. As such,
all companies incorporated in Madeira and licensed to operate in Madeira’s IBC legal
ambit are, for all purposes, companies resident in Portugal, thus, belonging to the E.U.,

internationally accepted and recognized.

The fact that it belongs to the European Union, provides unique advantages, of which

we underline the following:

To operate in a credible centre, supported by the 25 member states and not in a tax

haven. Consequently, Madeira is not included in official lists of tax havens.

Automatic attribution of a VAT registration number, thus enabling the access to
intra-community market. In this aspect, we do stress that, as of July 2003, taxation
of E-commerce, in the area of VAT and in respect of the supply of certain services
rendered via Internet, became subject to European VAT whenever due to
consumption in the European Union, even when supplied by entities resident in a
third country, compelling operators in such countries to register themselves in a
community country. As Madeirian companies are already registered for VAT
purposes and having in mind all the advantages described hereinabove, including

the fact that the applicable VAT rate in Madeira is the lowest of Europe, Madeira is

14



the right jurisdiction for E-commerce suppliers of to locate their activities, whenever

wishing to conquer the European market.

With the European Single Currency, the subsequent reduction of operational costs

and elimination of the exchange risk;

All European Directives apply also to Madeira, guaranteeing as such a well-

regulated and modern legal framework, which protects the investors’ interests.

In this aspect, we underline the fact that the Directives which have a direct impact
on E-commerce, namely those regulating the legal framework of E-commerce, as
the electronic signature and the electronic invoice, are directly applicable in

Portugal and have been duly transposed to Portuguese domestic law.

Tax Regime

Entities operating within the legal ambit of Madeira’'s IBC benefit from the most

advantageous tax regime of the European Union.

VAT applicable rate in Madeira is the lowest of the European Union. When carrying out
operations of E-commerce through Madeira, the intervening parties will be sure that,
whenever the VAT to liquidate is that of the origin, only 15% of VAT will be liquidated,
as such enabling the offer of better pricing to the consumer and/or to increase the

commercial margins.

For a careful analysis of all the advantages of the tax regime applicable in Madeira,

please consult Section Five.

Double Taxation Treaties

Madeira, as integral part of the Portuguese territory, benefits from the majority of the
treaties signed by Portugal with the purpose of avoiding international double taxation,
that is: with Algeria, Austria, Belgium, Brazil, Bulgaria, Cape Verde, Canada, Check
Republic, Chile, China, Cuba, Denmark, Estonia, Finland, France, Germany, Greece,
Holland, Hungary, Iceland, India, Ireland, Italy, Latvia, Leetonia, Lithuania,
Luxembourg, Macao, Malta, Mexico, Morocco, Mozambique, Norway, Pakistan,

Poland, Rumania, Russia, Singapore, Slovakia, Slovenia, South Korea, Spain, Sweden

15



Switzerland, Tunisia, Turkey, Ukraine, United Kingdom, United States and Venezuela.

Such treaties reduce the withholding taxes on dividends, interests and royalties paid to
companies with head office in Madeira and eliminate the double taxation of the various
kinds of income. As analysed in this Guide hereinafter, the characterization of the
various types of operations of E-commerce is essential to the application of such

treaties.

The terms of some of these treaties, enable, though the company resident in Madeira
is exempt from withholding tax, the request of the reimbursement of the withheld tax to
the authorities of the country of the company receiving the interests, dividends or

royalties — Tax Sparing Clause.

Other Advantages

Madeira has other strengths, which are decisive factors for choosing a jurisdiction:

As may be described in further detail in Section seven, Madeira is endowed with a
modern telecommunications System, with an excellent bandwidth, fast and

efficient;

Geographical Location — close to Europe, North Africa and within the same time

Z0one;

Quality of life, mild climate, natural beauty and all other characteristics that

contributed to turn Madeira into a worldwide famous tourist destination;

The incorporation, registration and amendments to the companies bylaws are

exempt from notary fees and stamp duty;
Political and social stability;

Though no kind of restrictions exist to the hiring of non-resident labour-force,

Madeira has competent and available staff, specialized or not, at competitive costs;

16



Several companies linked to E-commerce operate in Madeira (telecommunications
companies, Web designers, computer and information systems consulting
companies, Web hosting companies, ISPs, companies representative of the main
credit cards and others) and there are legal, tax, accountancy and management
consulting companies with know-how and competence to catalyse the success of

any investment project in the area of E-commerce.

17
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Part One: Setting-up tax and yearly tax

Every trading company incorporated within the IBC must pay a Setting-up Tax of €500
(Taxa de Instalacdo). In addition it will have to pay an Annual Tax of €1,000 (Taxa

anual).

Part Two: Direct taxes

With respect to tax incentives available within the IBC, one should distinguish between
those enjoyed by the partners or shareholders of companies that are incorporated in

the aforementioned area, and those granted to the companies themselves.

Partners or shareholders (individuals or corporations) non residents in Portugal who

invest in company capital established in the IBC are exempt from:

withholding tax on dividends received on their investment, on loan interest and on

royalties on assignment of rights;

transfer tax, gift and estate taxes, depending on the case, on transfers of their
capital investment in a company operating exclusively within the IBC — that is to say

the company does not otherwise operate in Portugal.

Companies established within the IBC, licensed before 1st January 2001, with regard
to operations undertaken with other entities established within IBC or with entities non-

resident in Portugal, are exempt from:
corporate tax until 2011;
the obligation to withhold taxes on royalties, interests and services paid.
capital gain tax resulting from transfer of fixed assets;
gift and estate taxes;
corporate tax on the results from the liquidation of the company.

For companies licensed to carry on business within the IBC between January 1%, 2003
and December 31%, 2006, will be able to enjoy a reduced rate of corporate tax of 1 %
for the period 2003/2004; 2 % for the period 2005/2006, and 3 % for the period

19



2007/2011, instead of the normal rate. Additionally, these new incorporated companies
have to meet specific criteria based on the number of new permanent jobs created or a

minimum investment depending on the number of jobs created.

Furthermore the licensed companies must comply with the following obligations,

according to the number of direct workers they originate:

Creating between one and five jobs: they must invest a minimum of € 75,000 in the

first two years of activity;
Creating more than five jobs they do not have to make any additional investment.

However, in any circumstances, tax benefits will have a maximum ceiling in

accordance with the following scale, depending on the number of jobs they create:
Less than 3 jobs: € 1.5 million;
Between 3 and 5 jobs: € 2 million;
Between 6 and 30 jobs: € 12 million;
Between 31 and 50 jobs: € 20 million;
Between 51 and 100 jobs: € 30 million;

More than 100 jobs: € 125 million.

Part Three: Special Payment on Account — ( PEC)

Companies that, in the course of the previous tax year, have been fully exempt of
income tax, are subject to a Special Payment on Account of income tax (Pagamento
Especial por Conta - PEC) that corresponds to the minimum amount foreseen by law,
i.e., EUR 1,125.00.

For companies with taxable income during the course of previous year, the amount of
the PEC is equal to 1% of the turnover relating to the preceding fiscal year, with the
minimum limit of euro 1,125.00, and, whenever greater, equal to such limit accrued of

20% of the exceeding parcel, with the maximum ceiling of euro 70,000.00.

20



In case of non exempt companies, the amount of PEC paid is deductible on the amount

of income tax to be paid in the end of the year.

Payment of PEC, as from 2006, must be made during the month of March or, in two
instalments, during the months of March and October or, in case of companies having
adopted a taxation period non-coinciding with the civil year, in the 3rd month and in the

10th month of the respective taxation period.

Companies are exempt from PEC in the year of incorporation and on the subsequent

year.

Part Four: Indirect taxes

Companies established within the IBC also benefit from an exemption from:
capital tax at the time of the incorporation and in the event of an increase of capital;
transfer tax on necessary real estate at the time of acquisition;
all local taxes;
stamp duty on all deeds or documents not concerning residents.

VAT is collected in Madeira, as in the rest of Portugal and of the European Union. The

rates are 4 %, 8 % and 15 %, which are the lowest in Europe.

Part Five: Analysis of e-commerce transactions

In order to better gauge the advantages inherent to the above described tax regime, it
matters to study its applicability in certain typical transactions of Business to Consumer

E-commerce:

Supply of tangible assets to final consumers resident in the European Union

The client selects an item from an online catalogue of tangible goods and electronically
places his order and makes payment. The product is physically delivered to the

customer by means of conventional transporters.

21



Should a supplier of goods established in Madeira make a sale to a final consumer that
is resident in another E.U. country, in principle he must then liquidate VAT at the rate of
15%, unless the goods are new means of transportation, goods subject to excise
duties, or in case the amount of sales for a certain country exceeds a determined

ceiling, established by the country of destination.

By choosing Madeira, the supplier of goods will benefit, in cases where VAT is
liquidated according to the rules in force in the country of origin of the supply, from the
lowest VAT rate of the European Union, thus enabling the practice of higher trading

margins and/or lower final prices.

Even when the supplier is established in a third country, the operation will always be
subject to VAT, according to the rules in force in the country of destination and, in

addition, excise duties may be applicable.

With regard to taxation on income, income resulting from such operations, which are
characterized as companies’ profits (business profits), are usually only taxed in the
country of origin. The supplier being established in Madeira and the acquirer not

resident in Portugal, the operation will be exempt from tax on income in Portugal.

Supply of tangible goods to final consumers non-resident in the European Union

It regards the same operation as referred to in the previous paragraph. The sole

difference is that the acquirer does not reside in any of the E.U. member countries.

The tax treatment is the same as examined in the preceding paragraph, with the
exception of taxation of VAT. In such cases, should a supplier of goods established in
Madeira or in any other state of the European Union make the sale to a final consumer
resident in a third country, the transaction (export) will be exempt from VAT. In these
circumstances, the suppliers established within the E.U. are in an equal situation as

those of the third countries.

Supply of digital goods to final consumers resident in the European Union

The customer selects an item from an online catalogue of software or another digital
product and electronically places his order and pays. The digital product is downloaded

directly to the client’s hard disk or another storage component of his.

22



Up until the entrance into force of the E.U. Directive 2002/38/EC, on the 1st of July
2003, VAT rules applicable to the supply of services by electronic way leaded to the
non-submission to taxation of such services whenever supplied by operators
established in third countries to consumers resident in the European Union, and to the
taxation of same services whenever supplied by community’s operators to acquirers

established outside the E.U. sphere.

Having recognised that such rules are inadequate and susceptible to provoke serious
distortions to competition in this domain, the Directive consecrates rules to ensure
taxation, within the Community, of electronic services whenever rendered to
consumers resident in the European Union, as well as its non-taxation whenever

supplied by European operators to acquirers established or resident in third countries.

According to the new rules, which were transposed to Portuguese internal legislation
through the publication of Decree Law 130/2003, of 28th June, a special regime is
implemented for services rendered by electronic way, whose essential characteristics
are the possibility for the E.U. non-resident operator to register himself in a single E.U.
member-state and apply therein the VAT rate in force in the country of consumption in
respect of supplies that he makes addressed to final consumers residing in the various
European Union states, that is, in the country of residence of the purchaser, meaning
that the applicable VAT rate may vary from the 15% in Madeira up to the 25% in

Sweden and Denmark.

The rules applicable to such kind of services’ rendered by E.U. suppliers remain
unchanged, thus the rule of taxation at origin continues to apply by default.
Subsequently, a digital services’ supplier operating through Madeira, will liquidate, in
general, VAT at 15%, even when the purchaser is resident in a member-state where
VAT rate is higher.

It remains, therefore, clear that digital services suppliers residing in third countries
wishing to penetrate in the business to consumer market within the European Union,
must seriously re-evaluate their strategy and consider the relocation of the services’

rendering to Madeira.

23



Income originating from the sale of digital goods, even of a limited duration or use,
including their updating, as long as not acquired for the purpose of exploring the
respective copyrights, are considered as business profits, which, as already mentioned

above, implies that the income will be, in general, only taxed in the country of origin.

As companies operating within the IBC are exempt from taxation on income, such

operations, whenever located in Madeira, will not be taxed.

The purchase of digital goods with the purpose of exploiting copyright implies that the
income will be considered as royalties. In such circumstances, the state of the source
of income may apply a withholding tax rate. The case being, the respective double tax

treaty must be set in motion in the sense of reducing that rate.

24
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Part One: Introduction

For the success of an E-commerce activity it is imperative to dispose of a legal

framework adapted to such a new reality.

As a full part of the European Union, Madeira is subject to the new community laws
regulating E-commerce and the information society, thus guaranteeing, as we shall see
along this Section, the existence of a legal environment created with the purpose of
generating trust and protecting the author’s rights and the consumer in order to provide

the sustained development of E-commerce in Europe.

The Directive 2000/31/EC, of 8th June (Directive on E-commerce), duly transposed to
Portuguese internal legislation through the publication of Decree-Law nr. 7/04, of 7th
January, defines the legal framework for E-commerce in the internal market. Its basic
objective is to ensure the free circulation of information society services among
Member countries. The Directive establishes governing principles among which are to
be found: the source country principle -, the free providing of services principle and the
no previous authorization principle. It also regulates other aspects such as general
information that service providers must give, commercial communications electronic
agreements, responsibility of intermediate service providers, the promotion of codes of
conduct, solutions in cases of litigation, co-operation among member states, regulates
the business communications in order to sanction spam and the implementation of a
national penalty regime. The Portuguese penalty regime is in force since the

publication of the Decree-Law above referred to.

The above-mentioned Directive defines as “established service provider": a service
provider who effectively pursues an economic activity using a fixed establishment for
an indefinite period. The presence and use of the technical means and technologies
required to provide the service do not, in themselves, constitute an establishment of the
provider. Therefore it is clarified that the existence of a web page or a server is not
sufficient. In order to apply the regulations of a specific jurisdiction (source country
principle) the entire business has to be effectively conducted and managed in that

jurisdiction.

26



In addition to this basic Directive there is a wide range of overlapping Directives and
Proposals for Directives, together with the European Commission Communications and
other legal instruments issuing from the European Community and from national
authorities dealing with partial aspects like, digital signature, electronic invoicing, data
protection, copyright, consumers, activities of e-cash entities, security in Internet
usage, management of domain names, illegal and harmful contents, etc, which have

been duly transposed to Portuguese legislation.

Part Two: Digital signature

Directive 1999/93/EC, of 13th December sets up a framework for the legal recognition
of electronic signatures and for certain certification services, allowing a greater degree
of reliability for electronic transactions and ensuring the effective working of the internal

market in relation to these aspects.

This Directive has been duly transposed to the national legislation through the
publication of Decree-law nr. 290-D/99, of the 2nd August and Decree-law nr. 62/2003,
of the 3rd April. The regulations, at present in force, define that a document containing
a digital signature has the same value as the one in paper containing a manual
signature, made by the hand of its titular. In respect of such document one must

presume that:

It has been signed by the effective titular of such signature or, in case of corporate

entities, by its legal representative;

Its titular, when inserting the digital signature, wanted to sign the electronic

document and subscribe its contents;
The electronic document has not been altered after having been signed.

Three alternative formats of electronic signatures have been established corresponding
to different levels of safety and warranty. The qualified electronic signature, which
corresponds to the safer format, has the probational strength of a signed private
document, in terms of article 376 of the Civil Code, whereas the court freely decides on

the exactness of signatures under the remaining formats of electronic signature.
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Part Three: Electronic invoicing

The legal framework enabling, for tax purposes, the use of electronic invoicing in
Portugal has been modified with the publication of Decree-Law nr.256/03, of 21st
October, transposing the EU Directive 2001/115/CE, of 20th December that altered
Directive n°® 77/338/CEE, of 17th May, simplifying, modernizing and harmonizing

various aspects and conditionings relating to invoicing.

Amongst such aspects, we highlight the establishment of a harmonised list of elements
that must compulsorily appear in the invoices issued, of rules relating to the respective
issuing and keeping, including the respective transfer and keeping by electronic
means, as well as the possibility of recurring, under certain conditions, to the so-called

“self-invoicing” and to the contracting of third entities to the issuing of such invoicing.

The main rule to bear in mind in this respect is consolidated on the equalization
principle, warrant of neutrality. In this sense, the invoice transmitted on an electronic
way is equivalent to, for all legal purposes, to the original issued in supporting paper,

as long as a digital signature is apposed thereto.

The electronic signature must contain exactly the same elements - which are now
harmonized all over the EU - as established in the tax legislation for the invoice in

supporting paper plus the electronic signature.

Taxpayers wishing to use the electronic invoicing system must communicate that fact

to the Portuguese fiscal authorities.

Part Four: Domain name

The FCCN - Foundation for the National Scientific Computation has been
guaranteeing since 1991 the registration service of Internet domains specific of
Portugal, i.e., those being registered immediately under top domain .PT, being also

responsible for the operation of the primary server of this top domain.
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Besides international domains, in Portugal, the registration of domain may be located
directly under “.pt” or under any of the classifying domains (subdomains of .pt) ".net.pt’,

".gov.pt', ".org.pt', .edu.pt', "int.pt', .publ.pt', .com.pt' or .nome.pt".

The registration of domains/sub domains within a certain hierarchy depends on the
nature of the applicant and of the presented registration basis. The careful reading of
the rules not being excused, we introduce hereinafter the list of entities that may

request domains in each hierarchy:

.PT — corporate entities, entrepreneurs in individual name, liberal professionals,
public entities with administrative autonomy and any person/entity, as long as

holders of a request/register of trademark;

.NET.PT — restricted to providers of telecommunications’ services, duly registered

at the Communications’ Institute of Portugal,

.GOV.PT - restricted to entities integrating the structure of the Government of the

Portuguese Republic;
.ORG.PT —restricted to non profitable organizations;

.EDU.PT - restricted to establishments of public teaching and holders of

establishments of private or co-operative teaching;

INT.PT — restricted to international organizations and diplomatic representations

duly registered at the National Register for Corporate Entities (RNPC);

PUBL.PT — there are no restrictions as to the applicants, as long as they are

holders of a periodical publication.
.COM.PT - there are no restrictions as to the applicants;

.NOME.PT - restricted to individual persons holders of a Portuguese identity card,
as well as to all such individuals resident in Portugal and holding a valid title of

residence.
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Part Five: Data protection

In order to develop new technologies it is required to offer its users an adequate
protection of their privacy. In this ambit, at community level, Directive nr. 95/46/EC, of
the 24th October, has been adopted relating to the protection of personal data, with the
purpose of harmonising the laws of the Member States, guaranteeing the running of
the Single market, also in respect of the free circulation of data within the European
Union and guaranteeing the protection of the fundamental rights of persons. This
Directive has been transposed to the national legislation through Law nr. 67/98, of the
26th of October.

The legislation in force establishes as general principle that the data processing must
be made on a transparent way and in strict compliance with the preservation of private
life, as well as the fundamental rights, freedoms and guarantees. Furthermore, it
establishes the principle of free circulation of personal data between the Member

States of the European Union.

The national Commission for Data Protection (CNPD) is the national authority having,
as prerogatives, to control and supervise the compliance with the legal and regulatory

provisions regarding personal data protection.
In generic terms, the entities responsible for databases are compelled to:

Legalize, at the Commission, the processing of personal data, prior to its

constitution;

Process data on a legal and faithful way, collecting only the necessary and

pertinent information to that end;

Enable the titular of the data to access and amend the information registered on
him, conveying it in a clear language rigorously corresponding to the contents of

the record;

Not to use the collected data for a purpose incompatible with the one of the

collection;
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To keep the data accurate and, if necessary, updated,;
To ensure the express consent of the data’s titular whenever required;

To guarantee, on a free basis, the right of elimination of the data used for direct

marketing, whenever required by the titular;

To have security systems preventing from the consultation, modification,
destruction or addition of data by a non-authorized person, and enabling the

detection of deviations of information, be it intentional or not;
To respect the professional secrecy in respect of the processed data;

To immediately interrupt the processing whenever not acting in compliance with the

law and having received such line of direction from the competent authority;
To destroy the data once the authorized term of maintenance expires;

To make no interconnection of personal data, unless authorized by law or by the
CNPD.

Hereinafter, we list the main rights of data titular individuals:
To be informed of, at the moment of the data collection:
0 The processing’s purpose;
0 The identity of the responsible for the data processing;
0 The receiver(s) of the data;
0 The compulsory or optional character of his data providing;
0 The existence of the conditions for the right to access and rectification.
To demand that his data are collected on a legal and faithful way;

To demand that data in his respect are exact and updated, having the power to

request the respective correction;

To demand that his name and address are eliminated from the addresses files

used for direct marketing;
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To prevent the personal data from being used for purposes incompatible with

those which have determined the collection;

To be informed of the existence of data processing in his respect, as well as of the

identity and address of the responsible;

To acknowledge and access the information recorded on him. In case of data
processing related to the State’s safety, to the prevention and investigation of
crime, or for journalistic or literary and artistic expression purposes, the access is
made by the CNPD, at the titular request. The information related to health data is

conveyed to the person, through the doctor appointed by the same.

The Law establishes special categories of data, considering especially protected those
referring to philosophical or political convictions, party or union’s affiliation, religious
faith, private life, racial or ethnic origin, health, sexual life and genetic data. The
processing of such kind of data is prohibited, except if the interested person has given
express consent or in other cases where such processing is necessary for purposes

relating to health or for other reasons of public interest.

The Directive 97/66/EC, concerning the processing of personal data and the protection
of privacy in the telecommunications sector, transposed to the Portuguese legislation
through Law 69/98, of the 28th of October, provides for specific norms to guarantee the
protection of the rights and legitimate interests of subscribers of the public
telecommunications network services, hamely ISDN and public digital mobile networks,
in particular with regard to the storage and the computer processing of data relating to

traffic and billing as well as to the confidentiality and secrecy of the communications.

Part Six: Copyright

Protecting copyright and related rights is essential to the development of E-commerce
and requires regulating such rights in view of the new realities of reproduction and
distribution of reserved material via online communications. Furthermore, it is
imperative to provide for the adequate legal protection in such a way as to stimulate

and facilitate E-commerce.
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In this respect, E.U. Directive 96/9/CE, of March the 11th, has been adopted, and
transposed to Portuguese legislation with the enactment of Decree-law 122/2000, of
July the 4th, on the legal protection of databases, considering it as objects susceptible
of the respective copyrights’ protection, so long as they are considered intellectual
creations, in terms established in the diploma. On the other hand, it is ensured the
attribution of a special protection to the manufacturer of certain databases, depending

on the qualitative or quantitative investment involved in its manufacture.

E.U. Directive 01/29/CE, of May the 22nd, adapting and supplementing the existing
legislation to the new realities of E-commerce, harmonises certain aspects of copyright

and related rights in the information society.

This Directive guarantees a higher protection of intellectual property, as a way to foster
investment in creativity and innovation, as well as to reinforce competitiveness of
European E-commerce, both in the area of content provision and information
technology.

From the adopted measures, we highlight the following:

As to the right of reproduction, Member States must ensure that only authors,
interpreting artists, performers or producers, according to the kind of work to
protect, may exclusively authorise or prohibit reproduction, in whatever

circumstance, of their works;

In respect of the rights of communication and of making available to the public,
Member States must ensure that only authors, interpreting artists, performers or
producers, depending on the kind of work to protect, may authorise or prohibit such
acts;

With regard to the distribution right, only the author may authorise or prohibit

distribution, by any form or any means, to the public, of his works;

The provision of a list of exceptions and limitations to the reproduction rights,

namely for temporary reproduction and communication acts;
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The obligations concerning technological measures, that is, “any technology,
device or component that, in the normal course of its operation, is designed to
prevent or restrict acts, in respect of works or other subject-matter, which are not
authorised for by the holder of a copyright or related right”. Such measures will
enable the respective rights holder to control the use of the protected work. Such
obligations apply also, with the necessary adaptations, to the legislation concerning
the protection of databases and the rights of rental, of lending and other copyright

related rights;

Member States must provide for adequate legal protection against infringement of
copyrights, including the neutralization of technological measures or against
manufacture, importation, distribution, sale, rental, or publicity of equipments able

to neutralize the protection conferred by technological measures;

The obligations regarding rights-management information, that is, “any information
provided by rights holders which identifies the work or other protected subject-

matter”;

The obligation for the Member States to adopt efficient, proportionate and
dissuasive sanctions and to implement adequate means of appeal, such as, actions

for damages, for injunctions, or even for the seizure of infringing material.
Portugal has harmonized its Copyright Code to the new rules enounced hereinabove.

Other Community and internal provisions exist which supplement the legal regulation of
the copyright, applicable, directly or indirectly, to E-commerce, of which we stress
Directive 91/250/EEC, of May the 14th, concerning the legal protection of computer
software, duly transposed to Portuguese legislation with the publication of Decree-law
nr. 252/94, of October 20.
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Part Seven: Rights of virtual consumers

In order to foster the growth of E-commerce it is necessary to generate trust in the
consumers. For such purpose it is required to intransigently uphold the consumer’s

rights.

The basic rights of the consumers are formally consecrated in the Constitution of the
Portuguese Republic and in Law nr. 24/1996, of 31st July (Applicable Regime to the
Consumer’'s Protection). This last precept establishes that the State, the Autonomous
Regions and the local autarchies are entrusted to protect the consumer, namely
through the support of the formation and operation of consumers’ associations and of

consumption’s cooperatives.

The consumer's protection and the attribution of specific rights depend on the
existence of a relation of consumption, either through the celebration of a contract or by
means of a situation due to promote the supply of goods or services or the transferral

of rights. The Law establishes that the consumer has the following rights:
Right to quality of the goods and services
Right to protection of health and physical safety
Right to training and education
Right to information for consumption
Right to protection of economic interests
Right to prevention and compensation for damages
Right to legal protection and to accessible and prompt justice
Right of participation by means of representation

Consumers also have the right to express their interests and to participate in decisions

regarding themselves, through the Consumers’ Associations.
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The main association of consumer protection in Portugal is the Portuguese Association
for Protection of the Consumer — DECO — which was founded in 1974 and presently
counts with approximately 250,000 associate members. Such Association represents in
Portugal the web trader network. This network, which ties consumers associations of
10 different countries, amongst which we may highlight Spain, Italy, England,
Switzerland, Greece, Belgium and Argentina, attributes certifications to sites abiding by
the Web Trader code of practice. When making purchases at a certified site, the
consumer is guaranteed that the supplier follows the rules imposed by the code of
practice, namely in respect of the available information, ordering procedures,
withdrawing rights, means of payment, protection of data and of minors, secure
transactions and system of claims and of resolution of litigations that guarantee

purchase operations easy and without risk.

Decree-law Nr. 143/2001, of April the 26th, which introduces community orientations in
Portuguese legislation concerning contracts celebrated at a distance (Directive

97/7/EC, of the 20th May) applies especially to E-commerce.

The adopted measures aim at ensuring the transparency of such transactions and
safeguarding the rights of consumers, namely in respect of their complete information
on the products to be acquired, as well as the identity of the seller or to the rules of

celebration or execution of the business.

On the other hand, this diploma prohibits certain practices of sales of goods or of
provision of services, namely the ones recurring to processes of misleading allurement

or efficiently leading the consumer to buy against his will. It is considered forbidden

sales, namely, sales “in chain”, “in pyramid” or of “snow ball”, as well as forced sales.
We would like to point out the following measures adopted by this legal regime:

The list of previous information to be compulsorily supplied to the consumer,

namely:
0 ldentification of the supplier;

0 Supplier's geographical address (not a P. O. Box), whenever advanced

payment is required;
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0 Characteristics of the product;

o Product’s overall price, including taxes and delivery charges, whenever

existent;
0 Methods of payment, delivery of goods or achievement of services;
o0 Term of the right of free resolution (at least 14 days);

0 Cost of use of communication techniques at a distance whenever not

corresponding to basic costs, as for example value added calls;
o Term of validity of the offer;

o0 Minimum duration of the contract, in circumstances of periodical supply of

goods or of continued provision of services;

o Information relating to customer service and to the guarantee, whenever

applicable;

o Conditions of the contract’'s resolution, whenever this one has a term

exceeding one year or has no such pre-determined term.

The consumer’s right of free resolution within 14 days, at least, in terms established
by article 6 of the examined diploma, without need to pay any indemnity or to
indicate the motive. The right of free resolution is not, in general, applicable to
contracts of supply of goods or services whose price depends on floating rates of
the financial market, goods manufactured according to the specifications of the

consumer or clearly personal, audio or video recordings of

Disks and of computer software of which the consumer has withdrawn the seal of
guarantee of inviolability, newspapers and magazines and services of bets and

lotteries.

The determination of rules related to credit or debit cards’ payment. Specific rules
are established, namely the possibility for the consumer to request, in case of
fraudulent use, the annulment of the payment made, as well as the restitution of the

amounts debited for payment.
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Directive 2000/31/EC, defining the legal regime of E-commerce, referred to in Part
One, supplements the norms above reviewed, once it also establishes a series of
requirements, namely of information to be released, in the sense of increasing the

consumer’s protection.

38



Section 06 | Operational Framework
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Part One: Introduction

As already referred hereinabove, the Directive defining E-commerce’s legal framework
(Directive 2000/31/EC, of 8th June) clearly determines that the presence of
technological means is not enough to guarantee the establishment of the services

provider.

In order to avoid taxation in another high tax jurisdiction, it is relevant to lead the
greatest number of activities as possible in Madeira, as a way to let it clear that the

economic activity is effectively led in this Region.

For such purpose, New Madeira is well in place to efficiently supply a vast range of
services required to assist its clients to transfer all the business management to
Madeira. Furthermore, New Madeira has established cooperation agreements with
prominent suppliers of services in the areas of information technologies, in order to
guarantee all technical sources indispensable to the success of any E-commerce
activity, namely web designers and administrators, hosting solution providers, ISP,

ASP, credit card acquirers and others.

At New Madeira we pride ourselves on having at your disposal a team of professionals

who are highly specialised and available to provide the following services:
Incorporation and registration of companies;
Registered offices and respective services;
Management and Administration of firms;
Fiduciary Services;
Bookkeeping and all related legal formalities.
Tax planning, legal and financial advice;

Consultancy and assistance for implementation of e-commerce projects, including

preparation and management of applications for available E.U. grants.
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Part Two: Web design Company

For legal and tax reasons and for operational reasons as well, now that the experience
has shown that direct contact between web designers and respective customers is
quite relevant, it may be recommended to resort to web designers established in
Portugal. Several professional companies exist in Madeira and in the rest of the
country specialized in such area, which must be considered, some of which with co-

operation agreements with New Madeira.

The client may approach the market in order to select trustworthy professionals who
are able to provide the required services. When researching the web design

companies, the following aspects must be taken into account:
References of sites already created,;
Know-how;
Compatibility with the platforms and programs used by the potential clients;

Organizational and technological structure. We always advise a visit to the
premises, as a way to check the physical and technological capacities, before

making a final decision;

The correct professional team: the team that is going to develop the site must be
multi-disciplinary and formed by one web designer, one programmer, one e-

marketing expert and one webmaster.

Part Three: Hosting services and Internet services providers

Madeira is an Atlantic hub of transatlantic submarine cables which link Europe, Africa
and America, with access to various satellite systems, Intelsat and Eutelsat, as well as
the GSM network, therefore, guaranteeing modern, fast and reliable global data

connections.
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Several Internet Service Providers (ISP) exist in Madeira, connected to major
international telecommunications groups, capable of offering a vast list of types of

Internet access, according to your needs:

ADSL Connections

Large band in your telephone — Resorting to ADSL (Asymmetric Digital Subscriber
Line), which is a technology for transmission of voice and data over the telephone line,
allows you to use speeds quite superior to the ones transmitted through analogical

lines or ISDN lines (up to 16 Mbps downstream and 256 Kbps upstream).

Such access is usually availed together with a set of services such as mailboxes,

solution with unrestricted traffic, fixed IP, space for housing the sites, etc.

Commuted Connections

Internet connection via a telephone line, analogical or ISDN, and a SLIP/PPP account
supplied by the ISP, enabling you to enjoy speeds of 56Kbps for an analogical line, of
64 Kbps for an ISDN line and of 128Kbps whenever the channels ISDN (Multi-link) are
aggregated. This type of access can also be availed with other services such as

mailboxes, fixed IP, space for housing the sites, etc.

Dedicated Connections

They are permanent connections to Internet and reach very high speeds, according to
the technology used; for example with ATM one may reach up to 155 Mbps. Optionally

you may still request asymmetry in such accesses.

For more demanding companies large band solutions are available to the client —
Interlan (SMDS) and Flex band (ATM) — as well as new modalities of data
communication services such as Frame Relay, TCP/IP, SNA/SDLC protocols and also

virtual private networks.

In parallel to the Internet connection services and data communication, mail backup,
domains and DNS registration, sale, renting, installation, configuration and

maintenance services to routers and firewalls are also available.
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In respect of housing services, a display of solutions is at the clients’ disposal:

Basic Shared Hosting:

Shared hosting is one solution where the website remains located on the same server
of all other websites, sharing all resources related with the respective server, namely
band width, disk space, memory and cycles of the processor. Such solutions are cost

effective for less demanding E-commerce activities.

In Madeira, housing space is available in servers Unix, Linux or Microsoft Windows
Server 2003. The information housed is availed via Web, FTP, and may still present
specific characteristics of databases housing, security or multimedia and online web

statistics. It allows the personalization of addresses in case of domain register.

Managed Servers

This solution is similar to the one above presented but, in this case, one server is
availed exclusively to house the content of the respective client. The operator takes
care of the maintenance of the server and of the daily routine tasks as backups. This is
the best option for clients not intending to establish themselves in Madeira and do not
wish to share resources with other clients, ensuring thus the stability and good

performance of their site.
Co-Location

This solution consists of housing the client’'s web servers in the Data Centre of the
supplier with the quality of network (direct connection to the respective backbone),
service, attendance and support offered by the supplier. It means that the equipments
housed in the Data Centre are the property of the client and it is this one’s duty to make
his own management. In this circumstance, the supplier offers the necessary services
to the operation of the client's equipments: monitoring, visits’ booking, space, energy,

IP address, connectivity, and so on.

Such solution is addressed to organisations that intend to house complex applications
or sites with a huge volume of information in their server housed in the data Centre of

the supplier, without needing additional investments in their own infrastructures.
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New Madeira is in a privileged position to indicate which regional supplier is better
adapted to the clients’ needs, seeing that it has established co-operation agreements

with the main companies operating in this field in Madeira.

Part Four: Payment systems

In order to conduct E-commerce activities, it is vital to implement electronic payment

systems that should be simple, universally accepted, safe and inexpensive.

Virtual consumers use credit cards to pay 80% of all transactions conducted at the
Internet. New methods of payment, such as e-cards, e-cash, etc., are being introduced,

but credit cards continue to be the most used and universal way of payment.

UNICRE, the biggest Portuguese credit cards company and representative in Portugal
of Visa, Europay/Mastercard, Visa Electron, Maestro, Diners and JCB cards, has a
delegation in Madeira and offers to its clients the “Redunicre — payments online”, that
has been conceived in order to guarantee to online traders a payments service at the
same time flexible and safe, along with the most recent technological developments

relating to means of payment.

The Service is addressed to national traders that wish to accept, in their virtual shops,
payments with cards of international brands represented by UNICRE (Visa, Visa
Electron, Eurocard/Mastercard and Maestro) from clients holding cards from national

and foreign issuers.

Such service also embraces transactions made via mobile phone and interactive

television.

Unicre offers to virtual traders the same set of practicalities already available to traders

on the “physical world”, of which we highlight:

Authorizations — all transactions made in the ambit of such service are previously
authorized. For that purpose Redunicre is connected online/real-time to
international systems of Visa and of Eurocard/Mastercard, as well as to national

issuers, thus enabling the checking of the card’s data, as well as the respective
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balance, before the authorization is granted, thus reducing the risk of losses to the

involved entities.

Transactions compensation and payments — Redunicre makes the financial
compensation between the transaction’s intervening entities (issuers, international
systems, users), proceeding to the payment to the trader of all transactions that

have been made according to the principles contractually established.

Conflicts’ Arbitrage — Redunicre, throughout contacts with the issuers, the
international systems of cards and the traders, intervenes trying to solve all
irregular situations, resulting from the non-compliance with the operating rules of
such method of payment, as well as possible situations of fraud by theft, loss

and/or forgery of cards.

Fraud Detection - In view of the minimization of possible financial losses for any of
the entities involved, Redunicre disposes of systems that enable the monitoring of
the transactions with the purpose of detecting possible irregular or fraudulent

situations.
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